STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
LAVWRENCE HJORTSBERG
Petitioner,
VS. Case No. 05-3120

GREAT BAY DI STRI BUTCRS, | NC.,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a final hearing was held in this case
on Novenber 30, 2005, in New Port Richey, Florida, before
Fred L. Buckine, Adm nistrative Law Judge of the D vision of
Adm ni strative Hearings (DOAH). However, Judge Buckine retired
from DOAH prior to the conpletion of the Recomended Order in
this matter. Therefore, pursuant to Subsection 120.57(1)(a),
Florida Statutes (2005), the undersigned Adm nistrative Law
Judge was assigned to conplete the Recommended Order. The
entire record has been revi ewed by the undersigned in accordance
wi th applicable | aw.

APPEARANCES

For Petitioner: Angela E. Qutten, Esquire
Reeser, Rodnite, Qutten, and
Zdravko, P.A.
3411 Pal m Har bor Boul evard,
Suite A
Pal m Harbor, Florida 34683



For Respondent: Thomas Martin Gonzal ez, Esquire
Thonpson, Sizenore & Gonzal ez
Post O fice Box 639
Tanpa, Florida 33601

STATEMENT OF THE | SSUE

Whet her Petitioner's termnation from enpl oynent by
Respondent on Novenber 12, 2004, for Petitioner's refusal to
take a DNA test to affirmatively establish the paternity of a
child he wanted to add to his conpany-provi ded insurance
coverage was discrimnatory in violation of the Florida Cvil
Ri ghts Act, Chapter 760, Florida Statutes (2004).

PRELI M NARY STATEMENT

On January 18, 2005, Petitioner, Lawence H ortsberg, filed
a Charge of D scrimnation agai nst Respondent, G eat Bay
Distributors, Inc., with the Florida Comm ssion on Human
Rel ations (FCHR). Petitioner alleged discrimnation based on
his gender (nmale) and marital status (divorced and unmarried).

The charge all eged that Respondent discrim nated agai nst
Petitioner because "on or about Cctober 12, 2004, [Petitioner]
was told to have a DNA paternity test perfornmed on his daughter
and on or about Novenber 12, 2004, [Petitioner] was term nated
from[his] enploynment for not having the [DNA] paternity test
perforned. "

On June 8, 2005, the Ofice of Enploynent |nvestigations

concluded, "[T]here is reasonabl e cause to believe that



Respondent [Great Bay Distributors, Inc.] unlawfully

di scri m nated agai nst Conpl ai nant [ Lawr ence Hj ortsberg] based
upon Conplainant's gender [male] and marital status.™
Nonet hel ess, on July 20, 2005, FCHR issued a "No Cause"
determination.?

Because of the tine |apse from January 18, 2005, to
July 20, 2005, Petitioner filed a conplaint in Grcuit Court
seeking redress for his discrimnation clains. Petitioner's
claimwas filed pursuant to Subsection 760.11(8), Florida
Statutes (2004), which permts an aggrieved party to elect civil
or admnistrative renedies if FCHR failed to issue a cause
determination within 180 days of filing a charge of
di scrim nation.

When Petitioner filed his civil suit, he was unaware that
FCHR had entered its determ nation. The issue of pursuing
relief in two foruns, circuit court and DOAH was rai sed by
noti on of Respondent. During the pre-hearing tel ephone
conference on all pending notions, the Adm nistrative Law Judge
concluded that FCHR s determnation was tinmely filed, and
Petitioner could properly seek an adm nistrative hearing
pursuant to Subsection 760.11(7), Florida Statutes (2005). The
parties agreed that Petitioner's adm nistrative action would go

forward, and his civil suit would be di sm ssed.



On Sept enber 18, 2005, Petitioner filed his Petition for
Rel i ef, requesting an adm nistrative hearing wwth DOAH On
Sept enber 20, 2005, Petitioner voluntarily dism ssed his civil
suit in the Sixth Judicial G rcuit Court of Pasco County,

Fl ori da.

At the final hearing on Novenber 30, 2005, Petitioner
testified on his own behalf and presented the testinony of
Sandra Ho, Director of Human Resources for Respondent; and
offered 17 exhibits, of which 16 were accepted into evidence.
Respondent presented the testinony of two witnesses: Sandra Ho
and M. Scott Penland, D rector of Warehouse Qperations for
Respondent and Petitioner's imredi ate supervisor. Petitioner's
request for official recognition of Sections 382.013 and 742. 10,
Florida Statutes (2005), was granted.

At the conclusion of Petitioner's case-in-chief, counsel
for Respondent noved for Summary Judgnment (or Sumrary
Recommended Order) based upon Petitioner's failure to establish

a prinma facie case without waiving presentation of Respondent's

case-in-chief. The notion was taken under advisenent until al
evi dence was entered in the record. It appearing that at | east

a prima facie case was established by Petitioner, the notion is

her eby deni ed.
On Decenber 20, 2005, the Transcript of this hearing was

filed. An Agreed Mdtion for Extension of Time for the Parties



to Serve Proposed Recommended Orders was filed, and, by Order of
Decenber 27, 2005, the notion for extension of tine was granted,
requiring the proposed reconmmended orders to be filed no later

t han January 9, 2006. On January 9, 2006, Petitioner and
Respondent filed Proposed Recommended Orders that were

consi dered by the undersigned.

FI NDI NGS OF FACT

1. Petitioner was enpl oyed by Respondent from May 1998
until his term nation on Novenber 12, 2004. Petitioner had
performed his duties adequately during his enpl oynent period and
had no major disciplinary reports in his record.

2. Petitioner was at the time of his term nation from
enpl oynment a single, divorced, white nmale, and he was |iving
with his girlfriend, Shannon Mtchell.

3. On Septenber 28, 2004, Petitioner received a nessage
while he was at work that his girlfriend had called and was in
di stress, purportedly suffering from back pains. Petitioner
requested and was given pernmi ssion to go home to attend to her.

4. Upon arrival at home, Petitioner discovered that his
girlfriend had in fact given birth to a child. Petitioner may
or may not have known about the birth before he left work; his
testinony on that issue was contradictory. Petitioner had only

| earned of his girlfriend s pregnancy about one week before the



birth despite the fact they had |ived together for alnbst a
year .

5. Petitioner notified Respondent about the birth the next
day (Septenmber 29) in accordance with conpany policies. He also
requested and was granted | eave fromwork. The child was
i mmedi ately added to Petitioner's health insurance coverage in
accordance with Respondent's nornmal practice.

6. Even though Respondent added the child to Petitioner's
famly insurance coverage, there were several concerns about the
unusual circunstances surrounding Petitioner's reporting of the
birth, to wit: That he didn't tell his enployer about the birth
when he left to go hone that day even though he likely knewit
had occurred; that he represented a | ack of know edge about the
pregnancy even though he was living with the child' s nother;
that the hospital records did not list Petitioner as the father.

7. Respondent's insurance plan is self-funded and is
adm ni stered directly by managenent of the conpany. Each
enpl oyee's cost of insurance is determ ned by the prior year's
costs and expenses. The conpany pays about 99.5 percent of the
enpl oyee's cost; the enpl oyee pays the remai nder plus the cost
of coverage for famly nenbers. Proper adm nistration of the
health plan is therefore inportant to both nmanagenent and

enpl oyees al i ke.



8. Respondent enpl oys over 250 people. The enpl oyee
handbook is silent on the degree or kind of proof necessary to
establish paternity of a child for insurance purposes. Neither
Respondent nor its insurance program has an established policy
requiring enployees to obtain a paternity test in order to prove
relationship to their child. There is no prohibition against an
unmarri ed person adding his or her child and, in fact, the
conpany has provided benefits for such children

9. It is not common for Respondent to ask an enpl oyee to
submit to a DNA exam nation in order to establish paternity for
i nsurance coverage purposes. The only other tinme such a test
had been required was for an unmarri ed rmal e enpl oyee who was not
able to provide a birth certificate for his child show ng he was
the father. That situation, |like the present matter, had
certain unusual facts associated with it.

10. Wiile working for the conmpany during the years of 1998
to 2003, Petitioner was married. During that tine he and his
wi fe had two children, both of whomwere added to his famly
i nsurance coverage. He was not required to provide proof of
paternity for those children other than a birth certificate.

11. Based upon the unusual circunstances regarding
Petitioner's reporting of his nost recent child' s birth,
Respondent demanded further proof of paternity. On Cctober 12,

2004, Respondent's human resources director, Sandra Ho, asked



Petitioner to have a DNA test perforned and to provide
Respondent with the results on or before Novenber 12, 2004.
Respondent did not offer to pay for the required test.

12. Petitioner acknow edged recei pt of this demand from
hi s enpl oyer which included an ultimtumregarding his continued
enpl oynment should he fail to conply.

13. In response to the request for proof of paternity,
Petitioner provided Respondent a Social Security docunent for
the child and a hospital discharge notice for Shannon Mtchell.
Nei t her of these docunents listed Petitioner as the child's
fat her.

14. On or about Novenber 10, 2004 (two days prior to the
DNA test deadline), Petitioner provided Respondent with a copy
of the child's birth certificate listing himas the father. He
had filled out "paperwork™ at the hospital to obtain the birth
certificate. There was no evidence in the record as to what the
paperwork entailed. Respondent had accepted birth certificates
as proof of paternity for other enpl oyees.

15. Petitioner did not obtain or provide to Respondent a
DNA test result. 1In fact, he did not nake any effort to obtain
such a test. He did discuss with Respondent his concerns about

the costs of such a test.



16. Based upon Petitioner's refusal to conply with his
enpl oyer's directives, he was term nated from enpl oynent on
Novenber 15, 2004, effective Novenber 12, 2004.

17. The basis for term nation was Petitioner's
i nsubordi nation and refusal to follow the orders of his
enpl oyer. Petitioner supervised approxi mately six people on a
regul ar basis. Respondent was concerned about Petitioner's
continued ability to properly supervise others while he was
refusing to cooperate with nmanagenent.

CONCLUSI ONS OF LAW

18. DQAH has jurisdiction over the subject matter of
and the parties to this proceeding in accordance with
Subsection 120.57(1), Florida Statutes (2005).

19. The Florida Gvil R ghts Act of 1992, Chapter 760,
Florida Statutes (2004), guards against discrimnation in the
wor kpl ace. The Act, anong ot her things, forbids the
discrimnatory firing of an enpl oyee.

20. Specifically, Subsection 760.10(1)(a), Florida
Statutes (2004), states that it is an "unlawful enpl oynent
practice for an enployer ... to discharge ... any individua
because of such individual's race, color, religion, sex,
nati onal origin, age, handicap, or marital status." Respondent,
Great Bay Distributors, Inc., is an "enployer" as defined in

Subsection 760.02(7), Florida Statutes (2004). Marital status



di scrimnation arises under the Florida Cvil R ghts Act only
when the adverse enpl oynent action occurs on the basis of that
person's state of marriage, i.e., married, single, divorced,

wi dowed, or separated. See Donato v. Anerican Tel ephone and

Tel egraph, 767 So. 2d 1146 (Fla. 2000)

21. Florida courts have determ ned that federal case |aw
applies to clainms arising under Florida's Cvil R ghts Act and,
as such, the United States Suprenme Court's nodel for enploynent

discrimnation cases set forth in MDonnell Douglas Corporation

v. Green, 411 U.S. 792, 93 S. C. 1817, 36 L. Ed. 2d 668 (1973)
applies to clains arising under Section 760.10, Florida Statutes

(2004). Chanda v. Engel hard/ICC, 234 F.3d 1219, 1221 (Ilth Cr

2000); Razner v. Wellington Regional Medical Center, Inc., 837

So. 2d 437 (4th DCA 2003); The Florida State University v.

Sondel, 685 So. 2d 923 (Fla. 1st DCA 1997); Florida Departnent

of Conmunity Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA

1991).
22. The McDonnell shifting burden analysis is as foll ows:

(1) Petitioner nust prove a prima facie case of discrimnation

by the preponderance of the evidence; (2) if Petitioner proves a

prima facie case, the burden shifts to the defendant who nust

"articul ate sone legitimte, nondiscrimnatory reason for the

enpl oyee's rejection” to rebut Petitioner's presunption of a

10



prima facie case. MDonnell, 411 U S. at 802, 93 S. C. at

1824.
23. Petitioner retains the ultimate burden of persuasion

in an enpl oyment discrimnation case. Texas Departnent of

Community Affairs v. Burdine, 450 U S. 248, 101 S. C. 1089, 67

L. Ed. 2d 207 (1981).

24. Petitioner presented neither direct evidence of
discrimnatory intent nor statistical evidence denpnstrating a
pattern of such intent. Thus, only circunstantial evidence, if
any, can be applied to analyze Petitioner's claimunder the

McDonnel | franmework. Early v. Chanpion Int'l Corp., 907 F.2d

1077, 1081 (11th Gir. 1990).

25. Petitioner is a nenber of a protected cl ass.

26. Termnation is considered adverse enpl oynent action
because it is an ultinmate decision regarding enployment. Gupta

v. Fla. Bd. O Regents, 212 F.3d 571, 587 (11th Cr. 2000);

Mattern v. Eastman Kodak Co., 104 F.3d 702, 707 (5th Gr. 1997).

27. The burden of proof in this case is on Petitioner to
prove by a preponderance of the evidence the affirmative of the
i ssue, i.e., that Respondent committed an unl awful enpl oynent

practice. Fla. Dept. of Transportation v. J.WC Co. 396 So. 2d

778 (Fla. 1st DCA 1981). In order to establish a prima facie

case of disparate treatnent, Petitioner nust show that he was a

qualified nenber of a protected class and was subjected to an

11



adverse enpl oynment action in contrast to simlarly situated

enpl oyees outside the protected class. Mniccia v. Brown, 171

F.3d 1364 (11th Cr. 1999). In the present case, Petitioner
attenpted to neet his burden by showing that no narried male
enpl oyee was required to submt to a DNA test to prove paternity
of their claimed dependents. However, Petitioner's unique

ci rcunst ances cannot be absolutely conpared to those of other
enpl oyees so he did not neet the "simlarly situated" standard.

See Maniccia at 1368-1369, citing Dartnouth Review v. Dartnouth

Col | ege, 889 F.2d 13, 19 (1st Cr. 1989).

28. Assuming this initial burden was net, the burden then
shifted to the enployer to elucidate a legitimte,
nondi scrimnatory reason for the action it took. MDonnel

Dougl as Corp v. Green, 411 U S. at 802. It is clear fromthe

evi dence that the enployer's notivation for term nating
Petitioner was not related to his marital status. Rather,
Respondent set forth a clearly stated basis for term nation:
Petitioner failed to respond to direct orders and was

i nsubordi nate. Recognizing that Petitioner served as a
supervi sor to other enpl oyees, Respondent had a legitimte
concern about how Petitioner would advi se those enpl oyees to
respond to nmanagenent. The action had nothing to do with

Petitioner's marital status or his gender.

12



29. Thus, the burden shifts back to Petitioner to prove
that the reason espoused by the enployer was a pretext for

illegal discrimnation. MDonnell Douglas, 411 U S. at 804- 805

and Burdine, 450 U S. at 256. Petitioner did not rebut or cal
into question any of his enployer's bases for the action taken.
He did not establish that any non-protected enpl oyee was al |l oned
to remai n enpl oyed despite acting insubordinately to managenent.
The record contains anple evidence of Respondent's stated
requirenment that Petitioner obtain a paternity test, his sworn
acknow edgenent of the requirenent, and his decision not to
conply. This body of evidence rebuts any presunption of

discrimnation created by a prina facie case.

30. Petitioner correctly asserts that a birth certificate
does create a presunption of paternity for an unmarried parent.
See 8 742.10, Fla. Stat. (2004). It may be assumed by way of
circunstantial evidence in this case that Petitioner executed an
affidavit affirmng his paternity in accordance with the
requi rements of Section 382.13, Florida Statutes (2004).
Respondent could have relied upon the birth certificate as
concl usive evidence of paternity just as it had done in other
i nstances (for both married and single enployees). However,
this conclusion is irrelevant due to the fact that Petitioner
was term nated for a reason not associated with paternity of the

child.

13



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED that a final order be entered by the Florida
Comm ssion on Human Rel ations dism ssing the Petition for Relief
inits entirety.

DONE AND ENTERED this 11th day of July, 2006, in

Tal | ahassee, Leon County, Florida.

QMJQLUL.

R. BRUCE MCKI BBEN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 11th day of July, 2006.

ENDNOTE

1/ In the No Cause determ nation letter, the Executive Director
apparently made a scrivener's error in the |ast paragraph,
wherein he stated "[I]t is ny determnation that reasonable
cause does exist to believe that unlawful enploynment practice
has occurred.” However, that sentence is contrary to the

Concl usion and to the stated Determ nation: No Cause finding.
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COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Thomas Martin Gonzal ez, Esquire
Thonpson, Sizenore & Gonzal ez
Post O fice Box 639

Tanpa, Florida 33601

Angela E. Qutten, Esquire

Reeser, Rodnite, Qutten and Zdravko, P.A.
3411 Pal m Har bor Boul evard, Suite A

Pal m Harbor, Florida 34683

Ceci|l Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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